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HEALTH AND LIFE INSURANCE BENEFITS FOR 
RETIREES OF BANKRUPT RAILROADS 

TUESDAY, APKIL 5,  1977 

U.S. HOUSE OF KEPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMERCE, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 2237, 
Raybum House Office Building, Hon. Fred B. Rooney, chairman, 
presiding. 

Mr. ROONEY. The bill which we will take up today is H.R. 
5646. Tliis bill amends tlie Regional Rail Reorganization Act of 1973: 
To require ConRail to make premium payments under certain medical 
and life insurance policies; to provide that ConRail shall be entitled 
to a loan under section 211(h) of such act in an amount required for 
such premium payments; and to provide that such premium payments 
shall be deemed to be expenses of administration of the respective 
railroads in reorganization. 

Without objection, the text of H.R. 5646 will be inserted in th© 
record at this point. 

[The text of H.R. 5646 follows:] 
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IN THE HOUSE OF REPRESENTATIVES 

' MARCH 28,1977 

Mr. EooNEY (for himself, Mr. METCALFE, MS. MIKLLSKI, Mr. FLOMO, Mr. S.vir- 
TiNi, Ml'. ML'UPHY of New York, Mr. SivUBrrz, Mr. MADIOAN-, Mr. LENT, 

Mr. Kusso, and SIi\ CAJINEY) introduced the following bill; vvliich was 
referred to the Committee on Interstate and Foreign Commerce 

A BILL 
To amend tho Regional Rail Reorganization Act of 1973 to 

require ConRail to make premium payments under certain 

medical and life insurance policies, to provide that ConRail 

sliall be entitled to a loan under section 211 (b) of such Act 

in an amount required for such premium payments, and to 

provide that such premium pa^^ments shall be deemed to be 

expenses of adminislratiou of the respective railroads in 

reorganization. 

1 Be it enacted hy the Senate and House of Bepresenta- 

2 lives of the Untied Stales of America in Congress assembled, 

3 That paragrajjh (6) of section 303 (b) of the Regional Rail 

4 Reorganization Act of 1973   (45 U.S.C. 743 (b) (6))   is 

5 amended— 

I 



3 

2 

1 (1) by rcdesignating sucli paragraph (6) as para- 

2 gTai)li (6) (A), and by redcsignating clauses (A) and 

3 (B) in the firsit sentence tliereof as clauses (i) and (ii), 

4 respectively; and 

5 (2) by adding at the end thereof the following new 

6 subparagraph: 

7 "(B) The Corporation shall make such premium pay- 

8 ments as are necessary to maintain in effect all insurance 

9 policies providing medical or life insurance benefits to persons 

10 described in section 211 (h) (1) (viii) of this Act, and shall 

11 be entitled to a loan pursuant to section 211 (h) of this Act 

12 in an amount required for such premium payments. Por pur- 

13 poses of such section 211 (h) and notwithstanding an}'^ other 

14 i)rovision of Tcdcral or tiicdc law, amounts required for such 

15 premium payments shall be deemed to be expenses of admin- 

IG istration of the respective estates of the railroads in reorgani- 

17   zatiou.". 

3Ir. RooNEY. During the marloip last fall of the Eail Transportation 
Improvement Act, I offered an amendment to include basically the 
same provisions as are in U.K. 5646. At that time, T was infonned that 
the health and life uisurance protection for about 1,600 preconveyance 
retirees were to cease because ConRail was not required to continue 
payment. I believed, then, and continue to believe, tliat depriving these 
pereons of health and life insxu'ance benefits would be an injustice that 
should not be tolerated. 

I recognize that the continuation of health and life insurance benefits 
after retirement is not a practice of many companies in the industry 
and please underetand that I am not taking a position on whether such 
benefits should bo awarded to retirees. What is being proposed by tliis 



bill is merely that these particular retirees—that is, those from the 
bankrupt railroads, that retired prior to conveyance to ConRail, liad 
4 provision in their contract that these benefits would continue to Ije 
paid after retirement. 

We want to make sure that now, when they are not in a position to 
make alternative arrangements, that tlie original commitment is 
fulfilled. 

The estates of the bankrupt railroads went to court arguing that the 
provision in the Rail Transportation Improvement Act requiring the 
continuation of these benefits should not have to be paid in the manner 
prescribed because they did not meet the prerequisite of coming within 
the definition of an administrative expense. 

Tlie court, in the instance of the case brought by the Erie-Lacka- 
wanna, agreed with this position. This bill, then, in my judgment, is 
designed to correct an injustice to the retirees by correcting the de- 
ficencj- in the drafting of the Rail Transpoitation Impi-ovement Act. I 
certainly hope we are successful. 

The bill clearly states that these costs are an administrative expense. 
In short, wo are doing nothing more than has already been done for the 
retirees' pensions—these benefits are part of the pension and should 
be considered the same way in the act. 

Our first witness is Mr. Donald C. Cole, vice president and secretary 
of the United States Railway Association, 

STATEMEKT OF DONALD C. COLE, VICE PRESIDENT AND SECHETART, 
UNITED STATES RAILWAY ASSOCIATION, ACCOMPANIED BY 
EDWIN RECTOR, ASSISTANT GENERAL COUNSEL 

Mr. COLE. Thank you, Mr. Chairman. I have with me Mr. Edwin 
Rector, assistant general counsel of the United States Railway Associ- 
ation, who has worked with our program quite a while and knows all 
of its complexities. 

TTSRA is pleased to testify on H.R. .5646, a bill to amend the Regional 
Rail Reorganization Act so as to require ConRail to make premium 
payments under medical and life insurance policies covering railroad 
employees and retirees, and ConRail then would be entitled to a sec- 
tion 2il (h) loan in the amount required for such premimn payments. 
H.R. 5646 also would provide that such premium payments shall bo 
deemed to be administration expenses of the respective railroads in 
reorganization. 

Tlie Railroad Revitalization and Regulatory Reform Act that was 
enacted into law in February 1976, added section 211 (h) to tlie Region- 
al Rail Reorganization Act of 1073. Section 211 (h) requires ConRail to 
enter into agency agreements with the various estiates of the banlmipt 
railroads to process, settle, and pay certain outstanding preconveyance 
obligations of the railroads in reorganization. The United States Rail- 
way Association is authorized by section 211(h) to loan ConRail 
money under certain conditions to make timely payment of the eligible 
oblieations of the estates. 

The Rail Transportation Impi"ovemont Act, enacted in October 
1976. amended sex;tion 211(h) to add a new category of obligations 
eligible for loan funding by the association. The section now autiiorizes 



loans for the amounts required to provide adequate funding for pay- 
ment when due of medical and life insurance benefits for emploi^ees 
and retirees on account of their service with the raili-oad in reorganiza- 
tion prior to conveyance date. In order that this type of obligation be 
eligible for section 211(h) loan funding and payment by ConRail, 
however, the present law requires that the obligations be determined by 
the appropriate reorganization court to constitute "administration 
expenses" of the railroad in reorganization, and this is where your 
problem comes because the court overseeing the reorganization of the 
Erie-Lackawanna Railroad has determined that the estate has no legal 
obligation to continue to pay such premiums and that in the circum- 
stances of the Erie-Lackawanna, it should not make such payments 
volimtarily. 

The court also ruled that the insurance premiums for life and health 
insurance benefits do not have status as administration claims. The re- 
organization court's decision was affirmed by the Court of Appeals for 
the Sixth Circuit on January 18, 1977. Thus, as section 211 (h) now 
stands, the Association cannot approve loans to fund the payment of 
premiums of health and medical insurance benefiting retired employees 
of the Erie-Lackawanna. 

In contrast, the Penn Central estate has elected to continue paying 
such premiums. The outline of settlement between the Penn Centra 
trustees and the United States that was submitted to the Penn Central's 
reorganization court on December 17,1976, provides that the trustees' 
proposed plan of reorganization will treat as administrative expenses 
and discharge the section 211(h) loans that may be used to pay such 
premiums, provided they are recognized as obligations of the estate. 
The other bankrupt estates, such as the Reading and the C. & J., have 
not yet acted to resolve the issue as to whether or not the continued 
payment of such premiums would constitute admiinstration claims 
against the respective estates. 

The proposed legislation, H.R. 5646, would amend the appropriate 
sections of the Rail Act to require that ConRail make premium pay- 
ments necessary to maintain, in effect, medical and life insurance bene- 
fits to employees and retirees and that ConRail shall be entitled to 
section 211(h) loans in the amoimt required for such premium pay- 
ments. The proposed legislation would also make a statutory determi- 
nation that the amounts required for such premium payments shall be 
deemed to be expenses of administration of the estates. 

While the association has no recommendation as to whether H.R. 
5646 should be enacted, we feel it should be noted that enactment of the 
bill would insure that the medical and life insurance plans would be 
continued without risk of interruption or deprivation of the protection 
now relied on by the employees and retirees. If H.R. 5646 is enacted, 
the association would be prepared to approve such loans upon applica- 
tion by ConRail. After the making of section 211 (h) loans to pay the 
premiums, the burden and risk of the litigation tnat the premium 
payments should be paid by the estates would be carried by the associa- 
tion rather than by the intended beneficiaries of the plans. 

Mr. Chairman, I would like to conclude by saying that there is 
indeed some risk that all of the section 211 (h) loans under H.R. 5646, 
if enacted, will not be recovered from the estates. Congress can cer- 
tainly determine that the welfare of retired employees who have relied 
upon the health and medical insurance provided by railroads no longer 

87-988—77 2 
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operating is worth that risk. If H.E. 5646 is enacted, the association 
will do all in its power to assert the Government's claim against those 
estates which fail to recognize the claim. 

Mr. Chairman, I would be happy to receive your questions. 
Mr. EooNET. Thank you, Mr. Cole. 
On page 3 of your testimony, you state that although the association 

has no recommendation as to the merits of the bill, you do note that 
the enactment of the bill would insure that the insurance plans could 
be continued without the lisk of interruption. In subsequent testimony, 
this morning, we are going to he-ar that H.R. 5646 could result in a 
constitutional challenge because it is inconsistent with the holdings of 
the Sixth Circuit Court of Appeals regarding whether or not these 
benefits constitute an administi'ative expense. 

I would like to know whether or not you believe there is a valid 
claim for a constitutional challenge in this case. 

Mr. COLE. Mr. Chairman, the sixth circuit decision ends up with 
the conclusion that the claims would not be statutorily recognized as 
administrative claims, and therefore the possibility of a constitutional 
conflict could exist. That would mean, in the final result, that ConRail 
would be forgiven the loan. USRA would not be able to get the money 
out of the estates and the Federal Government would probably be in a 
position, basically, to recover a certain amount of the money. 

So, we may be dealing on this qu^tion with the Erie-Lackwanna, 
and also we may be dealing with a couple of other railroads in reorga- 
nization in K^ew York State, particularly the C. & .1. and the Reading. 
All of these railroads would have different facts to review. 

Looking at the decision of the sixth circuit, the court, would have 
you believe through most of its opinion it was going to recognize these 
administrative claims. It is not until the last two pages of the decision 
that the sixth circuit decides they are not administration claims. 

Those last two pages state that Congress nowhere defined adminis- 
tration claims in section 211 (h) and the court therefore had to turn 
to the bankruptcy law. There it found these claims would not be 
administration claims. The court says, therefore, the Erie-Lackawanna 
trustees should not be obligated to continue further payment of pre- 
miums, particularly in view of the fact that the Erie-Dackawanna may 
not be able to pay all the administration claims. 

If you raise the issue of whether or not the Erie-Lackawanna has 
enough money to paj the claims to a constitutional level, then we 
mav have a constitutional problem. As you can see, there are caveats, 
and other addictum, in the sixth circuit decision. Because the bill, 
H.R. 5646, runs counter to the Erie-Lackawanna sixth circuit decision, 
we can assume the possibility of a constitutional question, although 
that may not turn out to be the case. 

Ed, do you have anj^hing on that ? 
Mr. RECTOR. It seems possible, certainly, that the issue is going to 

be raised. The Erie-Lackawanna does have a decision out of the Court 
of Appeals for the Sixth Circuit that would indicate now that if 
Congress enacts further legislation to impose that obligation on the 
estate, there is a real likelihood that that estate would raise a con- 
stitutional question. I couldn't predict how it would be resolved. 

Mr. RooNET. As you know, this bill provides that for the puqwse 
of section 211(h), the amounts required by the bill should be deemed 



to be administrative expenses. Mr. Cole, do you believe that this pro- 
vision interferes with the oridinary Federal bankruptcy principle ? 

Mr. COLE. Mr. Chairman, I think that is related to your prexaous 
question on the constitutional issue. I would like Mr. Ketcor to answer. 

Mr. RECTOR. If the Erie-Lackawanna circumstance had not gone as 
far as it had—that is, where there is now a decision m an appellate 
court which, in effect, would be modified by the enactment of this 
legislation—^I would say there would not be a substantial risk of any 
sort of later saying that Congress has gone beyond its authority under 
the Constitution to enact laws in bankruptcy. But given the fact there 
has now been a ruling by an appellate court on this particular issue, 
it may indeed raise an issue. 

Mr. RooNEY. Thajok you very much, gentlemen. 
Our next witness will be Mr. Jdlm L. Sweeney, vice president, 

Government affairs, for ConRail. 
You may proceed, Mr. Sweeney. 

STATEMENT OF JOHN L. SWEENEY, VICE PRESIDENT, aOVERNMENT 
APFAIRS, CONSOLIDATED RAIL CORPORATION, ACCOMPANIED BY 
A. CARL KASEMAN HI, SENIOR TAX AND FINANCE COUNSEL, 
CONRAIL 

Mr. SwEENET. ConRail is grateful for the opportunity to present its 
views on H.R. 6646, a bill intended to take care of problems created 
by the lapsing of life and medical insurance policies of employees of 
the bankrupt railroads who retired prior to April 1,1976. 

ConRail recognizes the hardships which resulted from the lapsing 
of those policies. We also recognize the difficulties this subcommittee 
has encountered in seeking a means to alleviate those hardships. Above 
all, we recognize the concerns of those representing the retirees who, 
having been rebuffed by the courts, have turned to Congress for 
assistance. 

With those recognitions in mind, we therefore ajypear today with 
several observations. 

Our first comment relates to the present legal statas of the retirees' 
claims, against the bankrupt estates, that such policies, and their pre- 
miums, are obligations of the bankrupt estates. 

The bill would treat the amounts needed for the premiimn payments 
as valid administration obligations of the estates. 

This treatment would be inconsistent with the holding of the Sixth 
Circuit Court of Appeals in the EL litigation on retiree life insur- 
ance. This inconsistency could result in a constitutional challenge to 
this pro\nsion, unless the lejrislative reports make it clear that the 
estates' obligations to repay the 211 (h) loans would be subject to a 
determination that, under prior law, the benefit obligations were valid 
claims against the estates. If the determination were negative, in the 
final result in a particular case, the estate would not be liable; but 
ConRail would still be forgiven for the 211(h) loan in a>ccordance 
with existing 211 (h) provisions. 

Because the bill does not specifically relate back to the preconveyance 
period, an inference might be drawn that a new liability was created 
by the legislation—instead of recognition of an existing liability. Such 
an inference would suggest that the provision could be constitutionallv 
infirm. 
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Our second comment is to the fact that the bill would pennit Con- 
Rail to obtain reimbursement for the premium payments under section 
211(h). 

This new provision necessarily requires long-term reliance not only 
on the continuance of that program but also on the adequacy of the 
maximum loan authorization under that program. Under the current 
administration of the program, which depends upon the availability 
of cash repayments of 211 (h) loans by the Penn Central trustees to 
replenish that loan authorization, ConRail's entitlement to reimburse- 
ment for employee-related 211(h) jmyments is exposed to the long- 
term risk that such cash repayments will be delayed or not made at all. 
The retiree insurance premiums would increase the magnitude of this 
long-term risk. 

Our final comment on that point, is the total amount of the premimns 
paid over the years will be much greater than would be an amount, 
which might also be authorized, to purchase the coverage for all years 
for a single initial premium. 

Third, we would oflfer the comment that the bill, in the form in- 
troduced, would require CanRail to maintain in effect insurance pol- 
icies providing medical or life insurance to persons described in section 
211(h) (1) (A) (viii) of the Rail Act. 

The reference to section 211 (h) would be too broad in that it would 
include active employees and postconveyance retirees. These persons 
do not have, as a matter of contract law, any preconveyance accrued 
rifrhts to coverage under medical and life insurance policies in their 
retirement years. ConRail does not maintain such coverage for its 
nonagre«ment retirees. I would add parenthetically we have adopted 
retirement benefits that we think may make it easier for the retirees. 
The bill as presently written might suggest that these persons do have 
such rights. 

The bill further suggests that the insurance policies are still in effect, 
and that ConRail would be able to pick up the premium obligations 
as they become due. It is our understanding that in at least two cases 
(EL and CNJ), the insurance coverage has been terminated. Due to 
the limited size of the retiree groups in those cases, it may be extremely 
difficult to reinstate that insurance coverage. The bill should perhaps 
pennit flexibility to obtain substitute coverage or, failing that, to 
provide for the benefits through a trust arrangement. 

Provision should also perhaps be made to redress claims of those 
retirees whose insurance coverage was permitted to lapse by the bank- 
rupt estate trustees. 

We have prepared a redraft of the bill which the subcommittee may 
find useful. It seeks to resolve the problems discussed above. The re- 
draft, would: 

—Extend only to preox)nv6yance retirees. 
—Give ConRail flexibility in determining the most feasible way of 

{)roviding for the benefits, including the possibility that the benefit 
labilities could be folded into its own group plans for active non- 

agreement employees. 
—Extend to ConRail, if insurance coverage is or becomes unavail- 

nl«lp. the ability to create a tax-exempt trust with the funds that other- 
wise woTild be used to purchase a single premium insurance policy for 
all remaining years of coverage. 



—The redraft would also extend to individuals, whose benefit claims 
remain unpaid due to a postconveyance lapse in their insurance cover- 
age, the right to be paid by ConRail with 211(h) funds. 

—Protect ConRail by tlie provision for immediate 211(h) funding 
for all remaining benefit liabilities. This would reduce the risk to 
ConRail arising out of a long-term reliance on the availability of 
211 (h) funds and the repayment promises of the Peim Central tru^^es. 

A copy of our suggested redraft is attached. 
"We would close this testimony with one additional observation. In 

our past transactions relating to 211(h) loans, we have been assured 
our administrative costs. "We would hope the subcommittee might 
consider amending the bill to provide the same assurances. 

Again, I want to thank the subcommittee for giving us the oppor- 
tunity to comment on this measure. 

Mr. RooNET. Thank you, Mr. Sweeney. 
At the outset of your testimony, you state. "Conrail recognizes 

the hardships Avhich resulted from the lapsing of those policies." Later 
on, this morning, we will hear testimony from the Erie-Lackawanna 
estate to the effect that alwut lialf of the 1.150 noncontract retirees 
failed to pay the premiums necessary to continue coverage for their 
group's insurance policj'. 

As spexiific data has never been furnished to this subcommittee, it 
would be appreciated. Mr. Sweeney, if you could tell us how manv re- 
tirees would be entitled to the benefits being provided by this bill? 
Similarly, how many of the policies have lapsed ? Further, how much 
will the benefits to be provided by this bill cost each of the estates? 

Perhaps your colleague would like to respond to that. 
Mr. KASEMAX. Thank you, Mr. Chairman. These insurance arrange- 

ments were not covered by our agenc)''s relationship with the estates 
and we had no basis on which to request information of the estates 
concerning the details of the coverage. 

I am sure, however, that they would furnish us with the informa- 
tion if we did request it. 

^Ir. RoovET. I wonder if you would, for the benefit of the committee, 
furnish this for the record. 

Mr. SAVEENET. I would like to make a comment. The reason for the 
observation about the hardships is that we have heard of particular 
cases—a large number of them, although we can't quantify them for 
you—have been made known to us through their former colleagues 
of the company itself. There are cases where people were left without 
any coverage whatsoever, under extremely trving circumstances. 

Mr. RooxEY. With regard to your comment on page 2, pertaining 
to the desirability of a single initial premium, do von believe this would 
require a change, in the bill as it is presently drafted or could it be 
done administratively? 

ilr. S\^T,E^-F.Y. T think the obscrvntion about the permiums seemed 
to refer consistently to premiums necessary to bo made. It might re- 
quire the kind of clarification we have inserted in here. 

Carl, do you have anv additional comments to make ? 
Mr. KASEMAX. NO : t don't have anything to add to that. 
Mr. RooNET. With regard to the cost involved and benefits to be 

f)rovided by the bill, what effect will this bill have on the maximum 
oan authority? 
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Mr. KASEMAIST. Mr. Chairman, I believe that in previous testimony 
given to this subcommittee, and to the other committees of the Con- 
press, provision was made, in the estimated amounts, needed for 
211(h) funding. 

Mr. EooNTiT. Do you think that is sufficient? 
Mr. IClASTiMAjr. That is our present understanding, that it would 

be sufficient, although, that is based upon information that had been 
furnished to us in the context of the litigation with several of the es- 
tates in the special court. 

But a year of liability has passed, presumably, and the liabilities 
ha^^ been reduced by that amount, so it would seem those numbers 
still should be reliable. 

iVIr. EooNET. I have no further questions. 
Thank you, gentlemen. 
Our last witness will be Mr. Ralph S. Tyler, trustee of the Erie- 

Lackawanna Railway Company, Cleveland, Ohio. 
You may proceed, Mr. Tyler. 

STATEMEIIT OF RALPH S. TYLER, JR., TRUSTEE, ERIE-LACKA- 
WANNA RAILWAY CO., ACCOMPANIED BY HARRY G. SILLECK, 
COUNSEL 

Mr. TTLER. Thank you for the opportunity of appearing before you 
today. My cotrustee, Jlr. Thomas F. Patton, has asked that I state that 
he joins in the -views which I express today concerning H.R. 5646. 

H.R. 5646 would amend section 303(b) (6) of the Regional Rail Re- 
organization Act of 1973 to provide that amoimts required to pay the 
cost of continued coverage for life insurance benefits within the scope 
of section 211(h) (1) (viii) of the Rail Act for noncontract retirees 
of Erie-Lackawanna Railway Company (EL) and other railroads in 
reorganization shall be deemed to have administration claim status for 
the purposes of section 211(h) notwithstanding any other provision 
of law. The language used is like that added to section 303(b) (6) by 
the amendments to the Rail Act last October relating to pension plans. 

We are imcertain as to the full purpose and intended effect of this 
bill. Controversy now exists as to the law enacted in October as to pen- 
sion plans. Is it the intent to require that claims for the insurance bene- 
fits have the status of administration claims only for the purpose of 
the provisions in se-ction 211 (h) providing for the borrowing of funds 
by ConRail from United States Railway Association to meet insurance 
premium costs, or is it also the intent to provide that the claim of Con- 
Rail or USRA under section 211 (h) for reimbursement from the Erie- 
Lackawanna estate for such borrowing will also necessarily have ad- 
ministration claim status? 

If the latter is either the purpose or the effect of the bill, the trustees 
of Erie-Lackawaima ^ igorously oi^pose the pi-oposal for the following 
reasons. 

The Erie-Lackawanna Bankruptcy Court has already held such 
claims of the Erie-L^ckawanna retirees for insurance coverage lack 
administration claim status. Its decision has been unanimously affii-med 
by a three-judge panel of the Court of Appeals for the Sixth Circuit. 
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A petition for rehearing of this affirmance by the court of appeals en 
banc has been denied, and the three-judge iianel lias itself denied 
rehearing. 

Thus, if the bill were construed as mandating administration claim 
status of the ConRail-USRA claim for reimbursement against the 
estate, it would have the effect of retroactively changing a decision al- 
ready made by the courts as to the bankruptcy and contract law appli- 
cable between the claimants to life insurance coverage, on the one hand, 
and other claimants to the estate, on the other hand. 

Attention in tliis regard is called to remarks made on tlie floor of the 
House of Representiitives on October 1, 1976, when the Rail Act was 
amended to bring life insurance claims within the ambit of section 
211(h) of that act. It was expressly represented by Congressmen 
Eooney and Skubitz that in proposing such amendment it was not 
intended to interfere with the reorganization courts' determination 
of the validity and priority of such claims under ordinai-y contract 
law and Federal bankruptcy principles. The same remarks were made 
about the amendment then made to section 303(b) (6) with reference 
to pension plans, which II.R. 5646 would now extend to insurance 
coverage. Yet ConRail and USRA, we arc advised, are taking the posi- 
tion that by reason of the language in section 303(b) (6) their claim 
for reimbursement against the estate as to borrowings for pension 
costs will have administration claim status regardless of what the 
courts say as to the validity and priority of such claims under ordinary 
contract and banlrruptcy law principles; and if II.R. 5646 is passed wo 
assume that ConRail and USRxV would take the same position as to 
insurance coverage. 

"We are, of course, aware of the human concern for retirees who may 
have been counting on continued life insurance coverage to protect 
their families. But, unhappily, in a bankruptcy situation not all human 
concerns can be satisfied. There are, for example, numerous individual 
boncihoklcrs of Erie-Lackawanna who likewise may have been count- 
ing on their investment in Erie-Lackawanna to protect their families. 
They have received neither interest nor prmcipal on their bonds since 
Juno 2G, 1972, whercas the retirees' life insurance coverage was con- 
tinued at the expense of the estate until October 1, 1976. 

Such coverage on a group policy basis is still continuing for those 
retirees making premium payments on their own behalf since last 
October. Pursuant to the order of the bankruptcy court, we worked out 
arrangements with our insurance carrier under which group life in- 
surance could be continued for the retirees at their own expense. Of the 
approximately 1,150 noncontract retires of Eiie-Lackawaima as of 
October 1,1976, only about 470 have failed to pay premiums necessarj' 
to continue coverage under Erie-Lackawanna's group insurance policy 
through :March 31, 1077. 

"We also point out that even before October 1976, some retirees, in 
accordance with Erie-Lackawanna's life insurance plan, paid a portion 
of the premiums for their insurance coverage. II.R. 5646, if it is en- 
acted, should make it clear that no funding mider the Rail Act of tliat 
contributed poi1 ion is intended to be provided. 

rdoreovcr, the circuit court of appeals has noted that tbe Erie- 
Lackawanna estate may be unable to meet all administration claims, let 
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^lone satisfy even partially the prebankruptcy bondlioldcrs and other 
claimants. There would thus be clear inetjuity to other claims in man- 
dating administration claim status for a claim to reimbursement of a 
loan to pay claims which under existing bankruptcy law lack such 
status. 

Whatever may be the constitutionality of making cloajiges in bank- 
ruptcy priority rules designed to have general prospective applica- 
bility in the course of ponding banki-uptcies, it seems of dubious 
validity at best for the Cojxgress to change a court decision ah'cady 
reached as to priorities in a particular pending banla-uptcy proceeding. 

The Erie-Lackawanna tnistees, therefore, are advised by counsel 
that protection of the interests of other claimants to the estate will 
require a test in court of the constitutionality of H.R. 5646, if it is 
enacted in its present foi-m and is interpretable as mandating admin- 
istration claim status for the ConRail-USKA claim to reimbursement. 

Tlie way to continue the insurance protection for the retirees, and 
at the same time avoid any inequity to the other claimants to the 
Erie-Lackawanna estate, is to make the cost of life insurance coverage 
a "social cost" to be borne by the Government, not by the estate. This 
would recognize the reality of the purpose of the legislation, which 
is to meet a social concern regarded as of public im]5oilance. It is, 
therefore, one for which the public as a whole should pay, not that 
small portion of the public which happens also to have claims against 
the Erie-Lackawanna estate. 

This result can be. achieved, for example, by providing for fxmding^ 
through title V of the Rail Act. It might also be done if the languaire 
proposed for inclusion in section 303(b) (6) with reference to admin- 
istration claim status were expre^y not made applicable to any claim 
of ConRail or USRA for reimbursement against the estate. In any 
event, however it is accomplished. Congress should make it clear in 
any amendment of this character that no claim of any kind jnay be 
made against the estate for the cost, or reimbursement of the cost, of 
such insurance coverage, and similarly that no claim of 'other benefit" 
under the Rail Act to the estate may be made on account thereof in 
the pending A'aluation proceedings in the special court. 

Thank you, Mr. Chairman. I would be glad to answer any questions. 
Mr. RooNEY. Thank you. 
You state there are approximately 1.1.')0 noncontract retirees of the 

Erie-Tjackawanna. Do vou know the approximate cost of the benefits 
to be provided by this bill to the estate of the Erie-Lackawanna? 

Mr. TTLER. BV single premium ? 
!^fr. RooNTiT. Yes. 
^Ir. TTT.ET!. The only estimate we have is one which we obtained, 

a tentative one, and entered in the reorganization court proceedings 
in July of last yenr. and that fisrure was ft.3.6 million to pay for a 
sinsrle premium policy for the retirees at that time. T am not at all sxire 
that is still a valid figure. As of todfiv. we have tried to get a current 
fienre, but have not been able to obtain one. 'Now there are fewer 
living retirees to be insured, and second, there have been some rate 
increases. 

Mr. RooxET. You state on page !i of your testimony— 
The wny to contimie the insnrance protfiotlon for the retirees and at the same 

time nvoid any Ineonity to the oHiPr claimants to the ET^ estate, is to make the 
cost of life insurance coverage a "social cost"' to be borne by the Government, 
not by the estate. 
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This is certainly the easy way out, having the Government to pay 
ior these costs. I question, liowever, why you do not believe that tliis 
is a legitimate expense of the estate. 

Mr. TTLKR. Perhaps the best answer is it has been so decided iil 
two courts. The reorganization court held that it was not and it was 
approved by the Sixth Circuit Court of Appeals. 

Mr. RooNEY. They said it was not an administrative expense. 
Mr. TTLER. That is right. The Sixth Circuit Court of Appeals said 

it was not an administrative expense. Most of the people involved, Mr. 
Chaii-man, retired prior to the inception of bankruptcy June 26,1972. 
The insurance premiums were continued to be paid on an optional 
basis as long as the railway was operated. It was felt it bore some 
telationship in the operation of the railroad on the possibility of it 
being reorganized, as such. Now, 80 percent of our property has gone 
to ConRail. All we have left are the 20 percent of the rail lines and 
the nonrail properties, all of which we are proceeding to liquidate, 
and, of course, our valuation case in the special court. 

Mr. RooNET. We previously heard testimony that the Perm Central 
estate had elected to continue paying the premiums provided by this 
bill. Could you explain to the committee the basis for the different 
position taken by the Erie-Lackawaima estate from that taken of the 
Penn Central estate ? 

Mr. TYLER. I think there is a substantial difference in the estates; 
As far as the Pcnn Central is concerned, there is a substantial amount 
Gf property which they have to manage—not to liquidate—and the^ 
ti,nticipate having an ongoing enterprise. 

Our situation is the reverse of that. The greatest part of our property 
is ih liquidation; oiir object is to get some money out of it to pay ex- 
penses and creditors. So, our posture is one, in substance, of liquida- 
tion, not of an ongoing enterprise. We are going to wind down, we 
hope, in 5 years. 

Mr. RODNEY. I have no further questions. Thank you very much 
gentlemen. 

That concludes our hearings for today. 
[The following statement and letters were received for the record:] 

STATEMENT OF HON. STANLEY N. LDNDINE, A REPBESENTATIVE IN CONGRESS 
FROM THE STATE OF NEW YORK 

iMr. Chairman, members of the subcommittee, I am pleased to have the oppor- 
tnhit.T to submit rii.v statement to the Subcommittee on Transportation and 
Commerce in support of H.R, 5648, legislation that will provide for payment <)f 
the life and medical insurance premiums of certain retired railroad workers; 
My support of this lesislntiun centers around a very htiman problem that affects 
many railroad retirees in my district in the southern tier of New York State. 

Following the .\prll 1, 1976 conveyance of the bankrupt Northeast railroads 
to the Consolidated Railway Corporation, a dispute arose between ('onRail and 
ihe bankrupt estates over respfmsibility for coverage of medical and life insurance 
premiums for certain non-contract retirees of tlie Erie-I^aokawanna. the Lehigli 
Valley and the I'enn Central railroads. These were insurance plans under whidi 
^he railroads and tlieir employee^ made joint contributions, and tlie premiums 
for the life Insurance l)eneflts were paid l)y the l)ankrui>t estates. ConRail 
tosisted that these plans were the obligation of the estates of the railroads in 
reorganization which created tlie plans. f)fflcials of the bankrupt estates con- 
tended that responsibility for premium payments under these insurance plans 
shou'id have been incorporated in tlie "scx'iai cf>sts" of the rail reornanization. 

On .Tune 24, 1076, the Special Court estaljlished by the Regional Rail Re- 
organization Act dismissed the petitions of the trustees of these estates to require 
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ConRail to assume responsibility for life insurance policies. Tlie ReorganizatJon 
Court autliorized tlie trustees of the bnnlinipt estates to continue payment of 
premiums for retired employees tlinjugh Septemlter of 19T6. After that date, 
many of the affected retirees were required to hciiin paying the entire premium 
in order to keep their insurance plans in force. Tliis unanticipated financial bur- 
den has been a source of enormous hardship for many retired railroad workers, 
especially those living on limited incomes who could not easily obtain comparable 
coverage elsewhere. 

My distinguished colleague from Penn.sylvania, Mr. Fred Rooney, recognized 
the injusti<-ft of this situation and made certain that provisions were included 
in the Rail Transportation Improvement Act of 1976 to provide for the Viiited 
Statra Railway Association to make ucx-e.^Siiry loan funds available to ConRail 
to continue payment of these premiums, with the estates repaying ConRail when 
funds !)ecame available. It was clearly the intent of Congre.ss to as.sure that tlie.se 
retired railroad employees would be relieved of this unfair financial burden. 

Ber>ause the funds are designated in the law as "loan" funds, release of these 
funds by the IJ.S.R.A. was contingent upon fulfillment of either one of two condi- 
tlon.s. Either the bankrupt estates mu-'^t have acknowledged that the claims to 
which the funds were to be api)lied were their rightful pre-conveyauce obligation 
or the claim had to be certified as the estate's responsibility by the reorganijaition 
court. Unless one of thes<; actions took place, the U.S.R.A. was not free to approve 
loans to fund the payment of medical and life Insurance premiums. 

Neither of these conditions were met. The trustees of the bankrupt esf.itea 
declined to acknowledge their obligation to continue premium payments, and the 
reorganization court ruled on November 17. 1976, that funding for tliis insurance 
coverage was not a valid, pre-conveyance obligation of the bankrupt estates. This 
decision was affirmed by the Court of Appeals for the Sixth Circuit on January IS, 
1977. The final decision by the Court of Appeals signaled another disappointing 
set-back in Congres.sional efforts to resolve this unfair situation. 

I have taken the time to present this brief summary of the events that have 
occurre<l since the April 1, 1970 conveyance date in order to illuminate the .'itate 
of continuing frustration, confusion and di.«appointment that many retire<l rail- 
road workers have been subjected to over the past year, with still no resolution of 
this situation that directly Impacts their lives. 

H.R. 5046 specifies that the money necessary to pay these premiums shall be 
deemed to be expenses of administration of the respective estates of the railroads 
in reorganization, and will thereby precipitate the relea.se of the necessary loan 
funds by the United States Rjiilway Association. 

The legislation l)efore you today provides the vehicle to correct a serious 
injustice and to make a positive impact on the lives of retired individuals who 
have contributed many valuable years to the railroad industry. Enactment of 
H.R. 5C46 may not be heralded as major legislation of the 95th Congress, but it 
will restore an important measure of dignity to the lives of some 1,600 retired 
railroad workers. I urge your speedy approval of this very important legislation. 
Thank you very much. 

LEUIGH VALLEY R.vn.ROAT) COMPANY, 
Bethlehem, Pa., Uarch SI, 1977. 

Re: H.R. 5646. 
Hon. FRED B. ROONEY, 
Chairman.   U.S.  Home of Representatives,  Bouse Office Building, Annex 8, 

Washington,  D.O. 
DEAR FRED : I sympathize entirely with the purpose of the above referenced 

bill, which Is to assure that group Insurance premiums are paid for our retirees, 
and those of other railroads which have conveyed their properties to ConRail 
However, I feel that I must call to your attention your statement before the 
House In the debate on the Railroad Revitalizatlon and Regulatory Reform Act 
of 1976, to the effect that you did not intend to Interfere with ordinary Fe<leral 
bankruptcy principles. 

In view of the fact that a United States Court of Appeals has already held 
that tlie insurance premiums for retirees are not properly claims of adminls- 
tratioft,' tJb« proposed legislation will indeed upset established bankruptcy prin- 

^-22 0. 
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ciples, even though that result may not be Intended. The effect will be to create 
a claim of administration where there was none before. I hope that your Com- 
mittee will take this fact Into account in your deliberations of HR 5646. 

Our po.sitlon with re.si)ect to the i)aynient of insurance premiums for our own 
retirees remains the same as in our petition on the subject to our Reorganization 
Court. 

Sincerely yours, 
ROBERT C. HALDEMAN, Trustee. 

THE N.VTiosAL INDUSTGIAL TRAFFIC LEAGUE, 
WuahingtoH, JJ.C, April 5, 1911. 

Hon. FRED B. ROONEY, 
Chairman, House Interstate and Foreign Commerce Subcommittee on Transporta- 

tion and Commerce, Washington, D.C. 
DEAB CJIAIKMAN RCO.VEY : The National Industrial Traffic lyoague would like 

to take tliis opportunity to sulimit comments for the record of hearings on II.R. 
57f>8, regarding the OtHce of Rail Public Counsel of tlie Interstate Commerce 
CommLsKion. 

The League has a long standing policy with reference to supporting put>llc 
coimsel at the Interstate Cnmmproe Commissifm. The policy, B-4, Functioning of 
tlie ICC, reads in part, "Tlie Interstate I'ommerce Commission sliould appoint 
an "ombudsman' from its own staff as "public ooiinser and direct the 'Independent' 
participation of such 'public counspl' in each general rate Increase (or other 
major case) of regional or national importance, or where a broad precedent is 
to be established." 

The League testiflod in both the Hotise and Senate hearings of the 94th C(m- 
gress regarding the 4-R Act and submitted comments to Congress prior to mark- 
up of the legislation. In comments submitted on behalf of tlie League on Novem- 
ber 26, 1975, former I>eagiie President August Heist reiterated the moml)crship"8 
support of a public counsel in ICX' staling "The League members have supported 
In the past and continue to support ij'KisIative proposals to establisli within the 
ICC a 'public counsel' to act as an 'umlnidsman' . . ." 

Additionally, the League supports the authorization for appropriations for the 
Office of Rail Public Counsel. 

Tlie League strongly urges early action on an appointment of a Director to the 
Office of Rail Public Counsel of tlie ICC. We believe the time is long overdue for 
such an appointment. 

Sincerely, 
JAMES E. BARTLET, 

Executive  Vice President. 

[Whereupon, at 11:10 a.m., tlie subcommittee adjourned.] 
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